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1. Introduction

The Don Crossing Communities Alliance (“the Alliance”) comprises the following 

local  bodies:  Tillydrone  Community  Council;  Old  Aberdeen  Community  Council; 

George  Street  Community  Council;  Tillydrone  Neighbourhood  Network;  Saint 

George’s  Church,  Tillydrone  and  Grandholm  Residents’  Association.   Those 

communities have a combined population in the region of 26,000 people.  They are 

the objectors to the 2010 Compulsory Purchase Order (“the CPO”) being promulgated 

by Aberdeen City Council  (“ACC”) in order to facilitate a third crossing over the 

River Don, Aberdeen (“ the TDC”).  

Before ACC can proceed to exercise the CPO, it requires to be confirmed by Scottish 

Ministers in terms of the 1947 Act.  A Reporter, Mr Culshaw, was appointed to hear 

the extant objections by the Alliance (and the University of Aberdeen) against the 

CPO at a public local inquiry held on 29 and 30 November 20011 in order to a make 

recommendation  to  the  Scottish  Ministers  as  to  whether  the  CPO  ought  to  be 

confirmed,  confirmed  with  modifications  or  refused.   It  is  the  submission  of  the 

Alliance that the Reporter ought to recommend refusal of confirmation of the CPO 

and that such a recommendation ought to be followed by  Scottish Ministers.

2. Grounds for submission

On behalf of the Alliance, it is submitted that the CPO ought not to be confirmed for 

the following reasons:

1. There is no need for the scheme for which the land is sought to be acquired;

2. Alternatives to the proposed scheme have not been properly explored by ACC, 

however, better alternative sites have been identified by the objectors;

3. The importance of retaining the parcels of land sought to be acquired in their 

existing use should override the purpose for which the land is being acquired;

4. The scheme would permanently adversely affect the living environment of the 

local residents represented by the Alliance;

5. The scheme would adversely affect protected wildlife;



6. There are serious doubts about the funding and deliverability of the scheme; 

and

7. The method of promulgating the CPO by ACC has not been procedurally fair 

to the substantial prejudice of the local residents affected by the proposed CPO 

as represented by the Alliance.

3. Need for the scheme 

Compulsory acquisition of private property is only justified by the CPO regime where 

there is a public necessity for that acquisition.  If there is no such necessity, the case 

for compulsory acquisition collapses.  During the course of the inquiry, the objectors 

demonstrated in evidence that the scheme is not necessary because the public benefit 

of easing of traffic congestion in the Bridge of Don/Great Northern Road area can be 

met by alternative measures within the confines of the present roads infrastructure and 

without the need for creating new infrastructure which the TDC would represent.1    

Not  only  that,  but  credible  evidence  was  given  by  Mr  Mutch  and  Mr  Downie 

(amongst others) to the effect that the scheme, far from being necessary, will in fact 

increase congestion in the general city centre area by making it easier for cars to come 

over from settlements in the Bridge of Don and will in fact create new problems on 

the network which are not there at present.  To an extent, that position was supported 

by Mr Nicol who fully accepted that rat-running will become an issue (paradoxically 

necessitating traffic calming measures) and that as a result of changes in one part of 

the network,  other  issues will  arise  elsewhere.   Primarily,  the best  way to reduce 

congestion in the area is to exclude it in the first place (by means of modal shift) or to 

remove it elsewhere out of the locale entirely (by way of a bypass – outwith the remit 

of this inquiry).  So, the scheme is not only not necessary, it is counterproductive to 

the stated aim sought (see evidence of Ross Grant).

The main witness led by ACC in support of the scheme was Mr Thomas Rogers who 

is a roads engineer.  Insofar as issues of amenity required to be addressed, that was 

left to the technical witnesses who drafted the Environmental Statement (“ES”)(CD 

7.3).  That meant that apart from not being able to answers questions based on general 

1 To that extent, grounds of objection 1 and 2 noted above overlap.
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amenity,  he  could  not  comment  on  the argument for the eventual inclusion of the 

TDC  into  the  Aberdeen  City  and  Shire Strategic  Plan;  whether  anyone  had 

objected to such a proposal being included in the draft Strategic Plan; the process by 

which  the TDC was selected  for  inclusion in  the emerging Local  Plan  (CD 2.3); 

whether there were any objections to that proposal and the weight that ought to be 

attached to the planning permission for the TDC which was granted in February 2011. 

In addition, in terms of Circular 6/2011, paragraph 23, the Reporter requires to be 

satisfied  that  the  proposal  underlying  the  proposed  CPO  generally  accord  with 

prevailing planning policy.  It is not necessarily the case, merely because planning 

permission  was  granted  that  that  is  so,  particularly  since  the  application  was  not 

subjection  to  any external  or independent  scrutiny (evidence  of  Lewis  Macdonald 

MSP).   This  is  despite  the  case  that  as  a  major  application,  contrary  to  the 

development plan in which ACC has an interest, it would appear that it ought to have 

been notified to Scottish Ministers in terms of s 46 of the Town and Country Planning 

(Scotland)  Act  1997  and  the  Town  and  Country  Planning  (Notification  of 

Applications)(Scotland)  Direction  2009,  but  was  not.   I  make  reference  to  the 

admission made by the solicitor for ACC in the final moments of the inquiry.  Failure 

to lead a planning witness to justify the scheme and failure to notify the application 

for planning permission (aside from its legality) suggests a lack of confidence in the 

robustness of the scheme and a consequent desire to be less than transparent on the 

part of ACC in relation to the proposal and how it has been taken forward.

The TDC scheme apparently has its origins going as far back as the early 1970s (see 

paragraph 85 of the Local Plan Reporter’s report of 1997 (“the LP report”) or perhaps 

earlier  (see  evidence  of  Frank  Doran  MP).   It  is  much  to  the  detriment  to  the 

credibility of Mr Rogers as a witness that he apparently could not accept that transport 

policy,  both  national  and  local  has  altered  in  between  that  time  and  the  present. 

However, on any sensible view, policy attitudes to car ownership and provision for 

car use have altered radically since that time.  In the 1970s the prevailing ethos was to 

provide ever more roads and motorways to enable people to enjoy their ever more 

affordable motor vehicles.   Now, there is far  greater weight placed on sustainable 

modes of transport such as walking, cycling and the use of public transport in place of 

the private  car.   The  concept  of  CO2 emissions,  and other  greenhouse gases  and 
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carbon  reduction  were  barely  ever discussed  during  that  era  but  now form 

part  of  the  accepted  orthodoxy  of transport policy (even on the evidence of 

Malcolm Bruce MP).

Nonetheless,  the  approach  taken  by  ACC has  remained  rooted  in  that  outmoded 

concept.  In the main strategic document relied upon by ACC, the 2006 STAG study 

entitled “Access from the North Proposal” (CD 5.4), its car-centric approach is given 

lie to by the remainder of the title “(Third Don Crossing)” and the statement in the 

introduction at paragraph 1:  It acknowledges the TDC has its roots in the 1970’s but 

then  quite  clearly  proceeds  to  indicate  that  the  only  options  that  were  being 

considered by the report consisted solely of an additional bridge over the River Don. 

That policy then set the tone for all consideration of addressing the acknowledged 

problem of traffic congestion in the Bridge of Don area.  It should be noted that the 

STAG study is  a  non-statutory  document  which  has  never  been subjected  to  any 

testing or scrutiny by way of public inquiry but was nonetheless adopted by ACC 

(evidence of Mr Grant).

At page 13 of the report, a brief paragraph is devoted to consideration of widening the 

existing bridges before being discounted as being “a relatively expensive option with 

little associated gain.”  On the same page, the possibility of improving the Haudagain 

Roundabout (“HR”) and dualling Parkway is again given brief consideration before 

being discounted for the barely credible reasons that HR and Parkway form part of the 

Trunk Road system over which ACC has no authority, as if that somehow rendered 

co-operation  between  national  and  local  government  impossible,  when  such 

cooperation would be in order to achieve the mutually  beneficial  aim of reducing 

traffic congestion in the area.  The combination of widening the two existing bridges, 

adjoining roads and junctions and improving the HR and dualling Parkway does not 

appear to have been considered (“the combined approach”).

In evidence, Mr Rogers indicated that the HR improvement was discounted at the first 

stage of the sifting process as it would require a grade separated junction which was 

deemed too expensive.  We heard that the TDC is expected to cost somewhere in the 

region of £14.5m, yet at no point was the inquiry ever provided with any indication of 

the  land  acquisition  or  construction  costs  that  would  be  associated  with  the  HR 
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improvement  option,  or of the combined approach  in  relation  to  existing 

infrastructure outlined above  That would appear  to  be  a  serious  omission  which 

undermines  the  conclusion  of  the  sift  process  undertaken  and the  ultimate  policy 

decision made to progress the TDC scheme.

Another issue going to the need for the scheme, or rather lack of it, is the number of 

assumptions underlying the SIAS reports and traffic modelling discussed in evidence 

by Mr Robert Nicol.  As his precognition made clear, his evidence was limited in 

scope to what the effect might be on traffic congestion if the TDC proceeds.  To that 

extent,  his  evidence  was simply  about  the  process  which  he followed in order  to 

produce the results which were then relied upon by ACC to promote the scheme.  He 

therefore candidly pointed out that like in any analysis, certain assumptions required 

to made over the Structure Plan period of 20 years, or else one could not produce a 

model.  He also candidly accepted in evidence that circumstances will not be the same 

in 20 years as is being predicted now for the purposes of the model.  

With that said, many of the subsumptions relied upon in his evidence are subject to 

uncertainty to say the least.  It has to be accepted, as he did, that if assumptions used 

to produce certain conclusions change, then those conclusions must change also.  To 

take the clearest examples where this might be the case: we know that the AWPR is 

subject to legal challenge which might optimistically not be resolved until early 2013 

and it would thereafter require to be built, if that were the outcome (as accepted in 

cross by Mr Rogers); the HR improvements (even if “article 8” i.e. single tier) might 

well be contingent upon the AWPR going ahead; the Berryden Corridor improvement 

is expensive and might not be supported by the ACC capital budget after all (evidence 

of Mr Grant); and the Bedford Road Bus Gate would require a traffic regulation order  

which might be objected to by locals residents affected by it, thereby at least delaying 

it.

It  follows  that  if  any  or  all  of  these  subsumptions  used  for  the  2016  and  2031 

modelling prove to be incorrect (as appears likely), then the traffic flows will not be 

as predicted.  That is not to say that it would make the TDC all the more necessary, as 

other variables might come into play, not so far countenanced by the ASAM4 model 

such as the introduction of congestion charging; a radical reduction in car use caused 
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by escalating  fuel  costs  and so  on.   Mr Nicol  was  asked  about  the  number  of 

stations  there  might  be  in  terms  of  the Stonehaven  to  Inverurie  cross-rail 

proposal.  He was not able to answer that question, as it was something fed into the 

ASAM4 model by someone else for use in his calculations and not by him.  

That  particular  example  gives  the  lie  to  the  inherent  unreliability  and  lack  of 

transparency of traffic modelling.  We, as recipients of the road engineer’s expertise 

require to take on trust  that the data used for future traffic  predictions  created by 

persons other than those producing the reports is accurate, or at least realistic.  There 

is not rational or empirical basis for such trust.  In any event, the prediction that there 

will be an additional westbound traffic lane on St Machar Drive, shows that even in 

its own terms, the TDC will not actually alleviate traffic congestion in the area.  Mr 

Nicol stated in evidence that the bridge will result in distribution of traffic in the area. 

Witnesses on behalf of the Alliance predict it will simply shift problems elsewhere, 

resulting in no net gain.  Are they not both perhaps simply saying the same thing, one 

might ask?  In short, the traffic modelling partly produced by and spoken to by Mr 

Nicol does not demonstrate a need for the TDC.

And then we come to the evidence of the public consultation exercise.  It is clear that 

by  the  time  this  was  undertaken,  the  only  options  left  open for  consideration  by 

members of the public was a choice of a bridge, a bridge very close by, a bridge or 

another bridge like the first one but with buses only.  And yet we can see from Mr 

Roger’s own evidence that at the Phase 2 consultation 18% of respondents voted for 

an upgrading of HR, Persely Bridge or the Parkway when that was not even an option  

provided by ACC.  Furthermore, 34% (or 53% if you accept the LP Reporter’s figure) 

in the AB24 area south of the River Don preferred that option also.  That is to say, 

even on Mr Roger’s figures, more than those who selected options 1 or 2 combined.  

Quite apart from this having been a consultation exercise not worthy of the name, it is 

clear that for a sizeable proportion of members of the public “consulted” there is no 

need for the TDC, so it is not required in the public interest.  I refer to the LP report at 

paragraph 16 which was read to the inquiry.  It is also not clear, in the absence of 

planning evidence led by ACC why option 3 passed the first sift when clearly it was a 
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non-starter  (“a  red  herring”  in  the evidence of Mr Grant) when the combined 

approach using present  infrastructure did not.

A final factor stated to point towards the public interest in the scheme going ahead is 

that  of  purported economic  regeneration.   It  is  acknowledged in the Steer  Davies 

Gleave  report  2003  (CD  6.7,  section  3)  that  Tillydrone  and  Seaton  are  areas  of 

relatively  high  unemployment  and  social  exclusion.   This  is  confirmed  by  the 

evidence of Liz Wilson, among others.  And yet, even although it was commissioned 

by ACC, the report in its own terms concludes that the “main benefits…are concerned 

with traffic related impacts rather then EALI2 impacts.”  

That notion is very much supported by the LP report at paragraphs 63 and 64 which 

were read out to the inquiry which show a highly sceptical assessment of the alleged 

economic benefits  which are alleged to flow from the proposed TDC at the stage 

where it was being considered for inclusion in the local plan.  Indeed, it should be 

noted, that the LP report of 2007 is the only instance at any point since its genesis that 

the TDC has  been subject  to  any form of  public  and independent  scrutiny.   It  is 

salutary  to  note  that  given  such  scrutiny,  the  TDC  proposal  was  roundly 

recommended for rejection on no less than 14 grounds.  Although the Structure Plan 

policy might have altered to include TDC (itself without public scrutiny), the proposal 

remains the same and the objections on the remaining grounds remain as valid today 

as  they  were  in  2007.   Given  all  of  that,  it  is  submitted  that  the  alleged  wider 

economic  benefits  narrated  in  the  ASAM4  assessment  (CD  6.5)  are  without 

transparency, unverifiable, and not indicative of any benefit in the public interest.

4. Better alternatives

As noted above, the better alternative in the submission of the Alliance would be a 

combination of (a) achieving modal shift by making greater efforts to facilitate that on 

the part of ACC (evidence of Frank Paterson) (b) improving the HR by providing a 

grade separated junction (b) widening of the existing bridges and connected roads and 

junctions; and (c) dualling Parkway.  It is the contention the Alliance that if all of 

these alternatives were implemented in an efficient,  effective and determined way, 

2 Economic Activity and Locational Impact.
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there would be no need to build the TDC to cope with additional cars coming into 

the  centre  of  town  from  the  Bridge  of Don.  To the extent that some demolition 

was necessary to secure the improvement of HR and associated roads, that would be 

in relation to an existing route on existing infrastructure which would be preferable to 

creating  a  new busy  route  bisecting  green  parkland  and  through  previously  quiet 

residential streets.

With  regard  to  alternatives,  there  is  legal  authority  to  the  effect  that  as  long  as 

objectors can put forward a prima facie case, the onus is on the acquiring authority to 

rebut  that  case.3  The  objectors  have  put  forward  such  a  case  in  evidence,  as 

summarised above.  Conversely, where the local authority, as in this case, have failed 

to rebut that  prima facie case, it means that the CPO should not be confirmed.  As 

observed in the Molton Borough Council case:

“Because it was the acquiring authority’s duty to show that the acquisition was 

necessary it was its duty to lay before the Secretary of State the information 

necessary to convince him of that fact.  If they failed to do so the Secretary of 

State was fully entitled to say ‘I refuse to confirm this order’”

Although a CPO inquiry is convened in response to an objection, it is not simply an 

opportunity to hear the objection.  It is an investigation conducted independently of 

the promoter  with a view to informing the acquiring authority.4  In this  case,  the 

absence of any financial information regarding the alternatives suggested in evidence 

by the Alliance means that the investigations referred to above have not been carried 

out which entitles the Reporter (thence Scottish Ministers) to refuse to confirm the 

order.  Or to quote a famous dictum from Lord Denning in the well known planning 

case of Coleen Properties Ltd v Minister for Housing and Local Government5:

“I am quite clear that the mere ipse dixit of the local authority is not sufficient. 

There must be some evidence in support of their assertion.” 

And later per Sachs J:

3 R v Secretary of State for the Environment ex p. Molton BC [1986] JPL 190.
4 Magistrates of Ayr v Lord Advocate 1950 SC 102.
5 [1971] 1 WLR 433.

8



“When  seeking  to  deprive  a subject of his property and cause him to 

move himself, his belongings and perhaps his business to another area, the 

onus lies squarely on the local authority to show by clear and unambiguous 

evidence that the order sought for should be granted.”

In this inquiry, the Reporter is indeed faced with the mere  ipse dixit of ACC.  The 

alternatives to the proposed TDC necessitating the CPOs was clearly set out in the 

Alliance’s  statement  of  case  circulated  well  in  advance  of  the  inquiry.   ACC as 

acquiring authority  have failed to discharge the onus upon them of refuting those 

suggested alternatives by the leading of clear and unambiguous evidence regarding 

the feasibility  of those alternatives  or detailed costing of them, relying instead on 

“because I  said so.”  That  is  not  good enough,  particularly  in  this  era  of Human 

Rights.

Article 8 of the Human Rights Convention provides:

“Everyone has the right to respect for his private and family life, his home and 
his correspondence.

There shall be no interference by a public authority with the exercise of this 
right  except  such  as  is  in  accordance  with  the  law and  is  necessary  in  a 
democratic  society in the interests of national  security,  public safety or the 
economic well-being of the country, for the prevention of disorder or crime, 
for the protection of health or morals, or for the protection of the rights and 
freedoms of others.”

The first Article of the First Protocol to the Convention provides:

“Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his possessions except in the public 
interest and subject to the conditions provided for by law and by the general 
principles of international law.”

What these Articles mean in combination has been explained by Maurice Kay LJ in R 

(Clay Lane Housing Cooperative)  v  Housing Corporation6 as  being that  a  test  of 

proportionality  requires  to  be  applied  which  itself  requires  a  balancing  exercise 

between the rights of private individuals to their property and a decision which is 

justifies a compelling case in the public interest and as being reasonably necessary.

6 [2005 1 WLR 2229.
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It  is  submitted  that  when  taking  the alleged  public  interest  in  the  balance 

against the permanent detriment and harm to private individuals which will inevitably 

occur (as will be further narrated below), ACC has not carried out its obligations in 

terms of the Human Rights Act 1998, nor will the Scottish Ministers be doing so if 

they confirm the CPO.  Accordingly, the Reporter ought to recommend refusal and 

the Scottish Ministers ought to accept that recommendation.

5. Existing use overrides purpose of acquisition

I  refer  to  the  draft  CPO  (CD  11.1),  associated  plans  (CD11.2)  and  the  large 

consolidated A1 size plan used in the course of the inquiry.  It can be seen that a total 

of 61 plots are subject to the CPO, most of those on a permanent basis.7  I do not 

intend to go through each of the purchase plots, however the present and proposed use 

of some of them merits particular discussion.  

Plot 26, Grandholm Village:  Here, a massive land take of over 1.5 square kilometres 

is  proposed in  order  to  allow the  proposed run through it  and to  provide for  the 

necessary flood plain.  This is most graphically shown at figure 7.3c of Volume 2 of 

the ES (CD 7.3) where it can clearly be seen that the proposed road will bisect the 

area currently used as communal amenity ground.  The importance of the provision of 

that open space is underscored by the unchallenged evidence of Mrs Bird to the effect 

that  CALA  Homes,  the  award  winning  developers  of  the  site,  were  not  granted 

planning permission to construct the Village until such time as they satisfied ACC’s 

planning department that they had provided sufficient open green space to provide the 

necessary amount  of amenity  to the new development.   As such, it  appears to  be 

ACC’s own view in planning terms that the area in question is better used as amenity 

open space rather  than for development.   The Alliance  agrees with that  view and 

submits  that  the  present  purpose  for  which  that  space  is  provided  overrides  any 

purported need in the public interest for the CPO.

7 A small number of sites are for temporary possession and in relation to Mr and Mrs Leys, a 
permanent servitude right is sought in order to allow access over their property to plots 15 and 16 in the 
Schedule to the CPO.
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By contrast, the next current use of land to  be  considered  is  in  relation  to  the 

smaller plots proposed to be acquired at plots 37, 40a to 41d to the East and 56a to 

56d further to the West.  These plots in addition to the others scattered elsewhere 

amount to 15 properties where the proposed acquisition land is presently used as front 

garden ground or pathways to private residences.  On an environmental basis, which I 

shall  return to below, it follows that whereas there is at present a separation distance 

between  those  15  affected  residences  and  what  is  at  present  a  relatively  quiet 

residential street, there will be no such separation distance between those properties 

and a new, extremely busy dualled road heading towards the TDC.  The residents at 

those properties will effectively have an urban motorway right outside their doors and 

windows.  Accordingly, it is submitted that the present use of these smaller plots of 

land, namely as amenity front gardens and pathways and separation spaces, override 

any purported need in the public interest for the CPO to create a roadway leading to 

the TDC.

Reference is made to the provisions of the Human Rights Act 1998 referred to above 

and the consequent balancing exercise that is required by virtue of that legislation.

6. Adverse effects on the environment

It  was unsurprisingly accepted by Mr Stuart  Cargill,  Landscape Architect  that  the 

visual  impact  in  respect  of  the  above  mentioned  residential  properties  can  be 

described as permanent, Major adverse and significant.  I refer the Reporter to the five 

figures in volume 2 of the ES running from Figure 7.3a to Figure 7.3e and ask him to 

note the number of receptor ascriptions identified as being coloured red, that is to say, 

that will have a Major Adverse Visual Effect following upon the construction of the 

proposed scheme.

Further,  I  refer  to  the  summary  of  the  ES  findings  contained  in  the  Report  to 

Development Management sub-committee (CD 4.18) which is identical in its terms to 

the report submitted to the full Council who determined the application for planning 

permission (CD 4.20).8  At page 106, it is summarised that there would be major to 

moderate adverse long term visual impact considered to be significant at Laurel Lane, 
8 The report to the full committee is not paginated, so the sub-committee report is referred to for ease of 
reference.
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Laurel Grove, Danestone Cottage, Laurel Avenue, Laurel  Gardens, Brander Place, 

John  Park  Place,  Balgownie  Place, Balgownie  Drive,  Grandholm  Village, 

Gordon’s  Mills  Road  to  Gort  Road,  Meadow  Place,  Meadow  Lane,  Gort  Road, 

Hayton Road, Pennan Road and Tillydrone Road.  

At page 104, it is noted that no fewer than 480 trees will require to be felled to make 

way for the scheme, 158 of them subject to a Tree Preservation Order, in addition to 

the loss of open space at Grandholm Village and other amenity open space not subject 

to CPO merely because it is already in ACC ownership.  Mr Cargill gave evidence 

that the majority of those trees are in the region of 30 to 40 years old with four or five 

of them being in excess of 80 years old.  

To  counter  this  loss,  it  was  contended  in  evidence  that  new  planting  would  be 

provided in  order  to  reduce  the  impacts  caused by the  felling,  but  that  screening 

would  not  be provided for  10 to  15 years.   It  would appear  self-evident  that  the 

destruction of such a large swathe of mature woodland would produce an adverse 

long-term visual impact for the residents of the residential streets listed above, quite 

apart from a general loss of amenity which will not be rectified in the lifetime of the 

majority of residents currently living there.

In relation to noise and vibration, Mr Cuthbert was referred to those receptors listed 

above and to the discussion in the report to committee at p106 of the Minutes and 

Reports bundle.  He appeared to agree that those situated closest to the new road 

would indeed suffer greatly increased and adverse noise and vibration.  However, the 

conclusion of the ES that overall the impacts would be neutral seemed to be based on 

the fact that the TDC would effectively “spread the misery around”.

In relation to air quality, Mr Cuthbert was referred to tables 4.12 and 4.14 of the ES, 

Volume 1 (CD 7.3).  In relation to NO2 and PM10 concentrations predicted for 2016 

and  2030,  it  can  be  seen  that  although  the  overall  level  in  relation  to  all  of  the 

receptors in relation to the “do something” scenario will remain level or decrease, it 

can be seen that in all years at all receptors in the lower half of the tables (i.e. those in 

closest proximity to the TDC and associated road) NO2 and PM10 concentrations will 

actually increase in each case.  
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Mr Cuthbert appeared to accept that such increase levels of air emissions will have 

a  disproportionately  severe  effect  on  those  who  are  already  vulnerable  such  as 

children, the elderly or those with poor health in the first place by reason of being part 

of a lower socio-economic group than average.  Tillydrone and the areas surrounding 

the proposed scheme contain a large proportion of just such groupings (see reference 

to  earlier  evidence  in  relation  to  economic  impact).   Therefore  the  increased  air 

emissions will have a even more adverse effect on the local residents than it would 

have  on  the  general  population  at  large.   Mr  Cuthbert  appeared  to  accept  that 

proposition and stated that the impact of the increase and emissions in that area will 

be significant and permanent.  I also refer to the unchallenged evidence of Reverend 

Weir that a child born in Tillydrone has a life expectancy of ten years less than a child 

in other parts of Aberdeen under reference to a study contained in the NHS Traffic 

Lights Report.

Taking all of the above strands together in relation to environmental impact on the 

residents living closest to the proposed scheme, it is submitted that the effect on their 

private  interests  would  be  disproportionately  affected  when  weighed  against  the 

alleged public interest were the scheme to proceed. Reference is again made to the 

provisions  of  the  Human  Rights  Act  1998  referred  to  above  and  the  consequent 

balancing exercise that is required by virtue of that legislation.

7.  Adverse impact on protected wildlife

The inquiry heard from a number of local residents regarding the wildlife present in 

the location of the proposed TDC and concerns have been raised regarding whether 

such a diverse array of wildlife will be  driven away by the development (Mr Mutch 

in particular).  The Alliance’s view is that it will be.  Moreover, the presence of three 

types  of  bat  have  been  identified  by  the  ES,  namely  the  common pipistrelle,  the 

soprano pipistrelle and Daubenton’s bat.  In evidence, Dr Cuthbert indicated that as 

bats  are  deterred  by  bright  lighting,  mitigation  measures  will  be  taken  to  control 

lighting on the bridge.  However, he appeared unaware of a recent Supreme Court 

case concerning the interpretation of Article 12(1)(b) of Council Directive 92/43/EEC 

(The Habitats Directive) which provides that Member States should take the requisite 
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measures  to  establish  a  system of  strict protection  for  protected  species  in  their 

natural  habitats,  prohibiting  deliberate  disturbance of those species.9  

The proposal in that case was for a busway along a disused railway line where bats 

had been seen.  The Court of Appeal had previously found that deliberate disturbance 

could  be  constituted  by  indirect  effects  such  as  disturbance  of  flight  patterns  by 

traffic, although the case was decided on other grounds.  In the Supreme Court, it was 

held  that  the  position  regarding  what  was  deliberate  disturbance  could  differ 

depending on the species in question and a determining authority required to reflect 

carefully on the level of disturbance to be considered harmful taking into account the 

specific characteristics of the species and its abundance.

It could be said that the building of a bridge is a deliberate act.  If it correct to say that 

disturbance of flight patterns, as opposed to destroying roosts constitutes disturbance 

then it  follows that  the proposed TDC would be in  contravention  of  the Habitats 

Directive, standing the findings of the ES.  It might be that a pre-construction survey 

would not be enough to remedy such a breach and that confirming the CPO would 

therefore be in contravention of an EU Directive.

8. Funding and deliverability of the scheme

Paragraph 32 of Circular 6/2011 requires to acquiring authority to be satisfied that it 

has reasonable prospect of securing enough funding to acquire the land within the 

statutory three year period.  Presumably, it is also an important consideration that it 

has enough funding in place to ensure that it can proceed to construct the scheme for 

which the CPO was promulgated in the first  place lest  the entire area in question 

become blighted.

Allied to that consideration in this case, paragraph 34 of the Circular requires that the 

authority should be satisfied that there are no barriers likely to prevent it completing 

its scheme.

9 R (Morge) v Hampshire CC [2011] 1 WLR 268.
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In  this  case,  it  has  been  expressly conceded in evidence by Mr Rogers that 

ACCs  preferred  route  for  financing  the TDC should  be  by  means  of  using  the 

AWPR as a mechanism by which funding could be obtained.  What that “mechanism” 

consists  of,  he  did  not  elaborate.   As  noted  above,  the  AWPR is  mired  in  legal 

challenge which might optimistically not be resolved until early 2013.  Even if that 

challenge is resolved in favour of the Scottish Government, it is by no means certain 

that central government will fund a scheme local to Aberdeen as part of its national 

road building strategy which includes the AWPR.  

I refer to the ACC minute of 10 February 2011 (CD 4.17) where authority is given to 

the Director of Enterprise, Planning and Infrastructure to enter into negotiations with 

the Scottish Government “with a view to having the Third Don Crossing delivered as 

part of the Aberdeen Western Peripheral Route scheme and report back to the relevant 

committee on progress and the outcome.”  That hardly fills one with much hope or 

confidence that any such funding will come forward.  The inquiry was not informed 

of any progress following upon that  Council  meeting,  despite nine months having 

passed since the Council resolution.  We heard that ACC are still awaiting  a decision 

on the matter from Transport Scotland as the AWPR is still going through the courts.

Mr Rogers stated that £400,000 funding from ACC has been identified for this year 

with £1m for next year’s capital plan.  The estimated cost of the land acquisition is 

£1.5m which does not appear to leave anything for the TDC itself.  Nevertheless the 

inquiry was told by Mr Rogers that if the AWPR was found wanting then that would 

not be a barrier to the TDC scheme and that ACC can make up shortfalls – in this  

case, potentially £14.5m.  One has to wonder at his authority to make such a sweeping 

assertion on behalf of ACC and to marvel at his apparent optimism in these times of 

austerity.  The fact is that the financial viability of this scheme is seriously in doubt 

and it is open to you to find that to be a reason for recommending that the CPO is not  

confirmed.

9. Procedure adopted by ACC in promulgating the CPO

Paragraphs 43 to 57 of Circular 6/2011 stress the desirability of engaging with people 

affected by the CPO as early as possible.  Frank Doran MP stated in evidence to the 
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inquiry  that  the  first  some  of  the  local residents  knew  of  ACC’s  desire  to 

compulsorily  acquire  their  property  was when  an  envelope  containing  the  CPO 

dropped on their doormat.  Mrs Laurie Leys gave evidence that she did not even know 

what was meant by the servitude rights which ACC were intending to acquire – and 

why should she?  It was incumbent upon the acquiring authority to engage with her 

and all of the other affected residents at the first opportunity to answer basic questions 

such as that and to try to put their minds at rest as far as possible.

Mrs  Wilson,  perhaps  in  common  with  all  of  the  other  proprietors  who  will  face 

directly onto the new roadway feels that her house will become not only uninhabitable 

after the scheme is completed but also unsaleable.  In those circumstances she feels 

that her entire property should be purchased in a similar vein to some of the properties 

acquired pursuant to the AWPR proposal.  Although the Circular indicates that the 

land take requires to be the minimum possible, it was again incumbent upon ACC to 

inform her of her rights and to discuss with her at a very early stage whether or not  

her whole property could be acquired notwithstanding the terms of the guidance given 

her particular situation.

Likewise Mrs Barclay, who is not directly affected by a CPO but is in such proximity 

to the scheme that her property has effectively been blighted and she has to await the 

outcome of events prior to deciding whether she would be well advised to serve a 

Blight Notice in terms of the 1947 Act.  Again, early engagement with her, given her 

unique situation would not only have been appropriate but incumbent upon ACC as a 

responsible acquiring authority.

In the submission of the Alliance, the manner in which the CPO has been brought 

forward has been procedurally unfair and unreasonable, its member communities have 

suffered  substantial  prejudice  thereby  and  the  spectre  of  the  scheme  should  be 

removed by refusing to confirm the CPO.

10. Overall conclusions
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The lofty aims for the Aberdeen and the surrounding area in relation to sustainable 

development  and  climate  change  is  set out  in  the  Aberdeen  City  and  Shire 

Structure Plan at page 13 (CD 2.1):

“Objective.  To be a city region which takes the lead in reducing the amount of 

carbon dioxide released into the air, adapts to the effects of climate change and 

limits the amount of non-renewable resources it uses.”

Contrasted with that is the view of the LP reporters in 2007 at paragraph 85 which 

reads as follows:

“the Third Don Crossing, essentially unchanged in concept for over 25 years 

though explicitly  rejected for a period until  relatively recently,  gives much 

more the impression of being a ‘single-issue’ fix for a long-standing problem 

of local congestion than part of an integrated vision for transport”

It would appear that such trenchant criticism of such a lack of imagination is still as 

valid today as it was some four years ago. 

The TDC is not the answer to Aberdeen’s acknowledged traffic congestion problem 

There  are  many more  imaginative  and sustainable  ways  to  tackle  it  than  the  one 

proposed  which  would  cause  so  much  disruption  and  misery  to  so  many  local 

residents in a disadvantaged part of Aberdeen.  Not only is it not wanted, it is not 

needed either.

Accordingly,  I  invite  the Reporter  to  refuse to  confirm the CPO and the Scottish 

Ministers to respect such a recommendation for all of the reasons stated above.

Maurice O'Carroll
Advocate
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